Message

From: Lewicki, Chris [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=7688D5B97AAS4BA6AF2F38984D479B56-CLEWICKI]
Sent: 2/26/2015 8:32:37 PM

To: Nandi, Romell [fo=ExchangelLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=07f5f4a9453a42da82d3b0fd083b5ee0-RNandi]
CC: Havard, James [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9350676809e8403994f1dfc2b7bfdcfe-JHAVARD]; Monschein, Eric
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=110281a30e814820830c14fa5075ff90-EMonsche]; Chemerys, Ruth
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=908be985d82a4ae4a7888d13aedcec9d-Chemerys, Ruth]; Furtak, Sarah
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=567358d5575247e088ef22918a993bh75-SFurtak]; Fowler, Jamie
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=0b74e877 1b8049e5bdel0f26dc5h1ded7-JFowlers]; Wall, Tom
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=128011ac603¢c4d1a82301adalbdfd733-Twall]; Bonanno, Gale
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bcde42dfa5c140ab8a5da2604352521b-GBonanno]

Subject: WB's Litigation TPs for Benita's Frdiay mtg

Jim Havard asked me to send you our DRAFT desk statement to serve as Litigation TPs for Benita regarding
EPA’s win of the CBD Ocean Acidification Listing Litigation

Rgion 10’s 303(d) Listing Decisions in Washington and Oregon were Upheld by the District Court

On February 19, 2015, the U.S. District Court for the Western District of Washington upheld EPA’s 2012
decisions that “all existing and readily available data and information” did not warrant listing Oregon’s or
Washington’s coastal and estuarine waters for non-attainment of the respective States’ water quality
standards due to ocean acidification on their 2010 Clean Water Act section 303(d) Lists, also known as
Impaired Waters Lists.

The plaintiff, Center for Biological Diversity, challenged EPA’s approval of Washington’s Impaired Waters List
and EPA’s establishment of Oregon’s Impaired Waters List because the lists did not identify any coastal waters
as impaired by ocean acidification.

The court found that EPA’s decisions regarding Washington’s and Oregon’s Impaired Waters Lists as to ocean
acidification were neither implausible nor contrary to the evidence. The court further found that EPA was not
arbitrary and capricious in determining that the regulatory requirement to assemble and evaluate all existing
readily available water quality data and was met.

CBD has until March 20%™ to ask the court to alter or amend its ruling or until April 215t to appeal to the 9th
Circuit Court of Appeals.

Background

The issue before the Court was not whether ocean acidification may present a potentially significant water
guality problem, but rather the reasonableness of EPA’s decisions regarding whether existing and readily
available data and information (as of 2012) supported conclusions that the coastal and estuarine waters off
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Oregon and Washington were impaired due to pollutants associated with or conditions attributable to ocean
acidification.

The Court found that EPA reasonably concluded that the information available when the lists were developed
was insufficient to support a finding that the coastal and estuarine waters in Washington and Oregon failed to
meet the states’ existing water quality standards. The court reasoned that EPA’s scientific assessment of the
applicability of the evidence at hand was not implausible or contrary to the evidence.
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